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PREPARING YOUR STRAIFGY

What kind of transaction are you negotiating?
What's your bargaining style?
What are your goals and expectations?
What motivates the other party?
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COMPETTTTVE (WINA OS7) STV E

- Characteristics: The goal is to win at all costs. It's highly aggressive, often seen as a
"zero-sum’ approach where one party’s gain is the other’s loss.

- When it's used: This style Is typically used in situations where one party has little to
no Interest in maintaining a long-term relationship with the other party or when the
negotiation i1s more transactional.

- Risks: This style can damage relationships and may lead to an adversarial or
contentious environment.



(X L ABORATIVE (WWIN-
VWIN)STYLE,

Characteristics: The goal is to find a solution that
benefits both parties. Both sides share information
and work together to reach a mutually beneficial
agreement.

When it's used: This style is used when both parties
are interested in maintaining a positive, long-term
relationship and when there is room for creative
solutions.

Risks: If not managed carefully, one side might
exploit the other’s willingness to cooperate.



AVOIDANT (1L OSFH OSF) STYLE

Characteristics: The negotiator avoids or delays the negotiation, often because they do not want to
engage or have no interest in reaching an agreement. This is typically a passive approach.

When it's used: This style is used when the issue is not important, when the negotiator has all or
most of the important leverage, or when the negotiator feels they are unable to reach a fair deal. It
can also be used when one side doesn’t want to deal with conflict.

Risks: It can lead to unresolved issues and can damage relationships in the long run.



Characteristics: The negotiator seeks to satisfy the other
party’s interests, even at the expense of their own. This
approach is often used when the relationship is more
important than the specific deal.

A@WGM@ When it's used: It's used when one party values the
relationship more than the immediate deal or when they
M_W S’ ] ’ZZ E’ have a weaker position in the negotiation.

Risks: The party who accommodates may end up feeling
resentful or taken advantage of if they give too much
without getting enough in return.




COMPROMISING (SPUT THE DIFFFRENCE)
SIYH

Characteristics: Both parties give up something in order to reach an agreement that is acceptable to both sides.
This style involves finding a middle ground, with both parties making concessions.

When it's used: This style is used when time is limited, or when the issue at hand is of moderate importance. It's
also effective when both parties need to reach a quick solution.

Risks: It may not satisfy either party fully, and it can lead to suboptimal agreements if the parties are forced to
settle too quickly.



GOALS V. EXPHCTATIONS

Goals: High end of settlement range; critical because they provide
direction and motivation and help avoid a race to the bottom line

Expectations: The outcome you can reasonably expect to achieve; provide
conviction to your negotiation.

High achievement comes from high aims.
~King Ching of Chou (1100 B.C)

I believe in always having goals, and always setting them high.
~Sam Walton




THEOTHER PARTY'S INTHRESTS

- Listen actively

- Ask questions

- Research your opponent
- Evaluate credibility

|dentify hidden agendas



OPENING OFFERS

SO IT;BEGINS

The “never open” rule v. the “anchor effect”
Gain valuable information by going second

Set expectation zone by making initial offer — people
can't help unconsciously adjusting expectations in
direction of unexpected opening numbers, even if they
are arbitrary reference points

Cooperative relationships and long-term investments

- Context matters; don't take advantage of a weak or ill-
advised opposing party if your client is working toward
a long-term solution or relationship

Aggressive v. outrageous opening offers

Aggressive openings — pros and cons
- Contrast principle
- Reciprocity






ANUHORING BIAS

Definition: This bias occurs when individuals give disproportionate weight to the first piece of information

presented (the "anchor"), even if it’s arbitrary or irrelevant.

Impact: In a legal negotiation, the first offer made or the initial demand can serve as an anchor, influencing
the subsequent discussion and final outcome. Lawyers might get stuck around the initial value presented,
even if it’s not the most reasonable figure. In negotiations, the person who sets the anchor has a potential
advantage, as they can steer the discussion toward terms more favorable to them, even if the anchor is far
from the optimal outcome. Anchoring is often used strategically to influence the direction of the
negotiation, but it’s important to recognize anchors and adjust accordingly.

Example: If one party demands a large settlement, the other party may feel that offering something
significantly less could be unreasonable, even though the anchor may not reflect a fair or realistic value.




CONFIRMATION BIAS

Definition: This is the tendency to search for, interpret, and remember information that confirms one’s pre-
existing beliefs or hypotheses while disregarding evidence to the contrary.

Impact: Lawyers may seek evidence that supports their position and overlook or undervalue information that
contradicts their case, thus framing the negotiation in a way that confirms their preferred outcome.

Example: A lawyer might selectively emphasize facts or precedents that align with their client’s case, even if
they are not the most relevant or strongest pieces of evidence.




FRAMING ERFECT

. Definition: The way information is presented (framed) can
influence decision-making and judgment. People react
differently depending on whether information is framed
positively or negatively.

. Impact: Lawyers can strategically frame offers or options in
a way that influences the other party’s perception of the
proposal. A settlement framed as a "win-win" might be more
appealing than the same terms framed as a "compromise."

. Example: A settlement offer might be framed as "avoiding
the costs and risks of prolonged litigation," rather than

focusing on it as "accepting a less favorable settlement than

desired."




LOSS AVERSION

Definition: This bias suggests that people fear losses more than they value equivalent gains. The pain of

losing is psychologically more impactful than the pleasure of gaining.

Impact: Lawyers can use loss aversion by framing negotiations in terms of what the client stands to lose
(such as the value of a claim or the risk of litigation) rather than what they stand to gain.

Example: A lawyer might emphasize that failing to settle would result in significant financial and
reputational harm, playing on the other party’s fear of loss.




OTHER COGNITTVE BIASHS

Overconfidence bias — Tendency to overestimate Mitigating Cognitive Biases

knowledge/abilities/likelihood of success o
1. Step back and evaluate situation

Endowment Effect — Tendency to overvalue things just because rationally and from multiple
we own or are attached to them perspectives

Status Quo Bias — Tendency to avoid change, even if beneficial > Check emotions

Availability Heuristic — Tendency to make judgments based on

information most readily available and obvious 3. Seek input from others to

L _ challenge your own assumptions
Sunk Cost Fallacy — Tendency to continue investing because of

resources already committed, regardless of one’s interest 4. Use objective criteria

Attribution Bias — Tendency to attribute others” actions to their 5. Focus on interests, not positions
character or intentions rather than external factors




CONCESSION STRATHGIES

- Integrative v. distributive bargaining
- Issue trading
- Logrolling (package bargaining)
- Conditional concession making
- Concession strategy depends on three main factors:
- Situation/goals
- Leverage

- Bargaining styles




OTFIR
PSYCHOLOGICAL
TH TINIOUES

a) Social proof
b) Scarcity

c¢) Authority
d) Silence

e) Deadlines

f) Good cop/bad cop
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Advanced Negotiation Strategies for Lawyers
Presenter: Callie R. Kyhl

1) Setting the Tone With Initial Offers
Preparing Your Strategy

1. Define Your Objectives

e Know Your Goals: What do you want to achieve from this negotiation? Define both your
primary goal (the main outcome) and secondary goals (possible concessions or
alternatives).

e Prioritize Your Needs: Understand the difference between your must-haves and nice-to-
haves. This will help you make decisions quickly if you have to make compromises.

2. Understand the Other Party

o Research the Other Party: Learn about their needs, goals, constraints, and potential
motivations. What do they want? What could be important to them? Try to understand
their BATNA, as this can influence their approach.

o Psychological Insight: Consider how the other party typically negotiates—are they
collaborative or competitive? This can shape your approach (e.g., empathetic vs.
assertive).

3. Identify Possible Concessions

o Prepare Your Concessions: Identify areas where you have flexibility and what is non-
negotiable. (Detailed concession strategies are addressed later in these materials.)

e Plan for Trade-offs: Have a clear idea of what you can trade if the other party demands
something from you. Think in terms of value exchanges (e.g., giving up one term for
another that’s equally or more valuable to you).

4. Know Your BATNA

o Have an Alternative Plan: Before entering the negotiation, know your Best Alternative to
a Negotiated Agreement. Having a strong BATNA allows you to walk away from a deal
that doesn't meet your needs and strengthens your position during the negotiation.

5. Establish Your Anchoring Position

o Make the First Offer (if appropriate): Anchoring can set the tone for negotiations. Make
your initial offer bold but realistic—this can help shape the range of possible outcomes.
However, if you're negotiating with someone who’s likely to take the first offer as a
reference, be cautious.

e Anchor Based on Facts: Base your opening offer on data, research, or clear logic to make
it more credible.

6. Build Rapport and Trust

o Establish a Positive Relationship: Start the conversation on a friendly note, and try to
establish rapport. People are often more willing to work with someone they trust and like.

o Listen Actively: Attentive listening can reveal the other party’s needs and constraints,
and it signals respect-both of which strengthen rapport. (See the “Active Listening”
discussion in the Exchanging Information section for specific techniques.)

7. Timing and Patience



e Be Prepared for Multiple Rounds: Negotiation can take time. Don’t rush the process;
sometimes, silence can work in your favor, forcing the other party to speak more and
reveal more about their position.

o Timing of Concessions: Don’t give away too much early on. Gradually offer concessions
to maintain control of the negotiation and to give the impression that you're making a
balanced effort.

8. Maintain Emotional Control

o Stay Calm and Professional: Keep your emotions in check, no matter what happens
during the negotiation. Emotional responses can cloud your judgment and hurt your
position.

o Read Non-Verbal Cues: Pay attention to body language and tone of voice—this can
reveal a lot about the other party's true feelings or position.

9. Plan for Potential Obstacles

e Anticipate Pushback: Be ready for objections, rejections, or surprises. Think about
potential counterarguments and how you’ll address them.

e Handle Deadlocks: If you encounter a deadlock, having a few fallback options can help
you push through without damaging the relationship.

10. Know When to Walk Away

e Set Boundaries: Know your bottom line—the point at which the deal is no longer worth
pursuing. If the other party is unwilling to meet your needs or is offering an unfavorable
deal, be prepared to walk away.

o Don’t Be Afraid to Walk: Sometimes, walking away from the table is the most powerful
negotiation tactic. It can either lead to the other party reconsidering their position or help
you avoid a bad deal.

11. Document and Confirm Agreements

o Put Everything in Writing: Once an agreement is reached, ensure that all the terms are
clearly documented. This helps avoid misunderstandings and serves as a reference for
both parties.

o Confirm All Points: Review all the key points and ensure you and the other party are on
the same page.

What is your bargaining style?
There are several bargaining styles, and each can be effective depending on the context and
the parties involved. The key bargaining styles include:

1. Competitive (Win-Lose) Style:

o Characteristics: The goal is to win at all costs. It’s highly aggressive, often seen as
a "zero-sum" approach where one party’s gain is the other’s loss.

o When it's used: This style is typically used in situations where one party has little
to no interest in maintaining a long-term relationship with the other party or when
the negotiation is more transactional.

o Risks: This style can damage relationships and may lead to an adversarial or
contentious environment.

2. Collaborative (Win-Win) Style:



Characteristics: The goal is to find a solution that benefits both parties. Both sides
share information and work together to reach a mutually beneficial agreement.
When it's used: This style is used when both parties are interested in maintaining a
positive, long-term relationship and when there is room for creative solutions.
Risks: If not managed carefully, one side might exploit the other’s willingness to
cooperate.

3. Avoidant (Lose-Lose) Style:

o

Characteristics: The negotiator avoids or delays the negotiation, often because
they do not want to engage or have no interest in reaching an agreement. This is
typically a passive approach.

When it's used: This style is used when the issue is not important, or when the
negotiator feels they are unable to reach a fair deal. It can also be used when one
side doesn’t want to deal with conflict.

Risks: It can lead to unresolved issues and can damage relationships in the long
run.

4. Accommodative (Lose-Win) Style:

o

Characteristics: The negotiator seeks to satisfy the other party’s interests, even at
the expense of their own. This approach is often used when the relationship is
more important than the specific deal.

When it's used: It's used when one party values the relationship more than the
immediate deal or when they have a weaker position in the negotiation.

Risks: The party who accommodates may end up feeling resentful or taken
advantage of if they give too much without getting enough in return.

5. Compromising (Split the Difference) Style:

o

Characteristics: Both parties give up something in order to reach an agreement
that is acceptable to both sides. This style involves finding a middle ground, with
both parties making concessions.

When it's used: This style is used when time is limited, or when the issue at hand
is of moderate importance. It's also effective when both parties need to reach a
quick solution.

Risks: It may not satisfy either party fully, and it can lead to suboptimal
agreements if the parties are forced to settle too quickly.

What are your [client’s] goals and expectations?

Before going into a negotiation, you must set clear, specific goals and commit to them. In

turn, you must turn these goals into particular, rational, and appropriate expectations. Put simply,
a goal is the high end of your “settlement range” while an expectation is based on what we
should reasonably achieve. Goals are important because they direct you as you negotiate.
Expectations are critical because they give you conviction as you negotiate. Studies show that



goals trigger powerful “striving” mechanisms that focus your attention and motivate you and
those around you. (Shell, 2006)

Attorneys often reduce negotiations down to bottom lines. When parties determine that their
bottom lines overlap, negotiation experts call this a positive “zone of possible agreement”
(ZOPA). When no overlap exists, this is a negative ZOPA. While attorneys need to be aware of
the bottom line, this data point should not be the goal. Psychologically, we weaken our
negotiating power if our client’s bottom line is our dominant reference point. The stress and
complexity of negotiation forces us to find some simple, significant focal point. If that focal
point is the bottom line, then we measure success merely by clearing that threshold-rather than
treating any offer below our goal as a potential loss worth fighting against. Loss avoidance is a
major motivating factor, but you must define loss effectively. Keep your bottom line in mind, but
do not let it drive the negotiation.

Exchanging Information
Exchanging information in a negotiation is a critical part of the process, as it can impact the
outcome. Here are some important considerations for exchanging information effectively:

1. Timing of Disclosure

o Pacing the Exchange: Don’t reveal all your information at once. Consider what and when
to disclose to maximize its impact.

e Reciprocity: Avoid giving too much too early. In some cases, wait until the other party
has shared enough information to justify your disclosures.

2. Strategic Disclosure

o Prioritize Key Information: Be strategic about what you reveal, highlighting points that
will work in your favor while withholding less essential details.

e Vulnerability: Sometimes, strategically sharing a weakness or challenge can build trust or
lead to concessions, but only if it’s done in a controlled way.

3. Building Trust

e Openness and Transparency: Honesty in communication can create a foundation of trust.
Being clear about your priorities and constraints helps establish credibility.

o Be Consistent: Ensure the information you provide is consistent throughout the
negotiation to avoid eroding trust.

4. Active Listening

e Understand the Other Party’s Needs: Be an active listener and pay close attention to the
other party’s concerns, priorities, and underlying interests.

e Ask Probing Questions: Sometimes, people don’t fully disclose their needs or goals
upfront. Asking insightful questions can uncover more information and help in reaching a
mutually beneficial agreement.

5. Context and Framing



Frame Your Information Effectively: How you present your information matters. Framing
a piece of information in a way that resonates with the other party’s priorities or values
can make it more persuasive.

Contextual Awareness: Consider how your information aligns with the overall context of
the negotiation and how the other party will likely interpret it.

6. Assessing the Other Party’s Information

Evaluate Credibility: Be cautious about taking all information at face value. Verify and
question the accuracy of what is being shared.

Identify Hidden Agendas: The other party may not be fully transparent. Look for gaps,
inconsistencies, or hints of hidden motivations.

7. Non-Verbal Communication

Watch Body Language: Non-verbal cues can provide insight into how the other party
feels about the information being exchanged. Be aware of your own body language as
well, as it can influence how your message is received.

Tone and Delivery: The way you speak, including tone and pace, can convey additional
meaning beyond the words themselves.

Information Control

Guard Your Interests: In some negotiations, controlling the flow of information can give
you an edge. Protect your key interests and be mindful of what might be beneficial or
detrimental to reveal at any given moment.

Use Silence: Sometimes, withholding information or remaining silent after a proposal or
offer can pressure the other party to reveal more or make a better offer.

Opening the Negotiation

Deciding whether to be the first to open a negotiation depends on a variety of factors.

Here are some key considerations to help you make the decision:

1. The Power Dynamics:

Strong Position: If you believe you have a strong position (e.g., valuable resources,
expertise, or leverage), it may be advantageous to open the negotiation. By doing so, you
can set the tone and direction of the conversation.

Weak Position: If you feel you’re in a weaker position, it may be better to let the other
party open. This can help you understand their expectations, and you can adjust your
strategy accordingly.

2. Information Asymmetry:

You Have More Information: If you have more information about the other party's needs,
constraints, or preferences, opening the negotiation allows you to use this knowledge to
your advantage and shape the discussion.



They Have More Information: If the other party has more information or is more
experienced in negotiations, letting them open might give you insight into their priorities
and approach.

3. The Nature of the Negotiation:

Competitive Negotiations: In competitive or distributive negotiations (where the goal is
to claim value from a fixed pie), being the first to open can help you anchor the
discussion to your preferred terms. It may set the reference point for all future offers.
Collaborative Negotiations: In integrative negotiations (where the goal is to create mutual
value), it might be more advantageous to listen first and then respond. Understanding the
other party's interests allows you to suggest creative solutions that benefit both sides.

4. Cultural Context:

Cultural Norms: In some cultures, being the first to make an offer is seen as aggressive or
presumptive, while in others, it’s considered a sign of leadership or confidence. Knowing
the cultural expectations of the party you’re negotiating with can help you decide whether
to open or wait.

5. Psychological Factors:

Confidence Level: If you feel confident in your position and your ability to negotiate
effectively, you might choose to open the conversation. On the other hand, if you’re
unsure or nervous, it might be better to listen first and gather more information.
Psychological Anchoring: Making the first offer can anchor the negotiation in your favor,
as people tend to be influenced by the first number or terms presented. This effect can
lead the other party to negotiate from a position closer to your opening terms.

6. Long-Term Goals:

Relationship Building: If you’re focused on building a long-term relationship or
partnership, you may prefer to let the other party open, as this could create a more
collaborative and less confrontational atmosphere.

One-Time Transaction: If the negotiation is more transactional and you don't expect to
work with the other party in the future, being the first to open might help you secure
better terms.

Cognitive Biases in Framing
Cognitive biases play a significant role in framing negotiations as they can influence how
both parties interpret information, assess offers, and make decisions. In the context of legal

negotiations, these biases may impact strategies, outcomes, and the ability to reach fair
agreements.

1. Anchoring Bias

Definition: This bias occurs when individuals give disproportionate weight to the first
piece of information presented (the "anchor"), even if it’s arbitrary or irrelevant.



Impact in Negotiation: In a legal negotiation, the first offer made or the initial demand
can serve as an anchor, influencing the subsequent discussion and final outcome.
Lawyers might get stuck around the initial value presented, even if it’s not the most
reasonable figure. In negotiations, the person who sets the anchor has a potential
advantage, as they can steer the discussion toward terms more favorable to them, even if
the anchor is far from the optimal outcome. Anchoring is often used strategically to
influence the direction of the negotiation, but it’s important to recognize anchors and
adjust accordingly.

Example: If one party demands a large settlement, the other party may feel that offering
something significantly less could be unreasonable, even though the anchor may not
reflect a fair or realistic value.

2. Confirmation Bias

Definition: This is the tendency to search for, interpret, and remember information that
confirms one’s pre-existing beliefs or hypotheses while disregarding evidence to the
contrary.

Impact in Negotiation: Lawyers may seek evidence that supports their position and
overlook or undervalue information that contradicts their case, thus framing the
negotiation in a way that confirms their preferred outcome.

Example: A lawyer might selectively emphasize facts or precedents that align with their
client’s case, even if they are not the most relevant or strongest pieces of evidence.

3. Framing Effect

Definition: The way information is presented (framed) can influence decision-making
and judgment. People react differently depending on whether information is framed
positively or negatively.

Impact in Negotiation: Lawyers can strategically frame offers or options in a way that
influences the other party’s perception of the proposal. A settlement framed as a "win-
win" might be more appealing than the same terms framed as a "compromise."
Example: A settlement offer might be framed as "avoiding the costs and risks of
prolonged litigation," rather than focusing on it as "accepting a less favorable settlement
than desired."

4. Loss Aversion

Definition: This bias suggests that people fear losses more than they value equivalent
gains. The pain of losing is psychologically more impactful than the pleasure of gaining.
Impact in Negotiation: Lawyers can use loss aversion by framing negotiations in terms of
what the client stands to lose (such as the value of a claim or the risk of litigation) rather
than what they stand to gain.

Example: A lawyer might emphasize that failing to settle would result in significant
financial and reputational harm, playing on the other party’s fear of loss.

5. Overconfidence Bias



Definition: Individuals tend to overestimate their knowledge, abilities, and the likelihood
of success.

Impact in Negotiation: Lawyers may overestimate their chances of winning a case,
leading them to reject reasonable settlement offers or take positions that are unrealistic.
This can create unnecessary conflict and prolong negotiations.

Example: A lawyer might reject a settlement offer because they believe their client is
highly likely to win in court, even when the legal risks are significant and the settlement
is reasonable.

6. Endowment Effect

Definition: People tend to place a higher value on things they own or are attached to,
simply because they own them.

Impact in Negotiation: Lawyers might overvalue their client’s position or the importance
of an issue in negotiations, making them less likely to consider fair compromises or
alternative solutions.

Example: A lawyer might overvalue a client's case because of emotional attachment to it,
despite evidence that settling might be more beneficial than pursuing a lengthy trial.

7. Status Quo Bias

Definition: People have a tendency to prefer things to remain the same rather than
change, even if the change might be beneficial.

Impact in Negotiation: Lawyers might resist exploring settlement options or alternative
dispute resolution mechanisms, preferring to keep the case status quo, often due to
comfort with the ongoing legal process or fear of making the wrong move.

Example: A lawyer might push for continued litigation rather than consider a settlement
because they are more familiar with the process, even though a settlement could be more
advantageous.

8. Availability Heuristic

Definition: People tend to make judgments based on the information that is most readily
available to them, rather than on a full analysis.

Impact in Negotiation: Lawyers might give undue weight to recent or memorable cases,
evidence, or information when making decisions, which may not reflect the broader
picture or the most relevant factors in the negotiation.

Example: A lawyer might rely too heavily on a recent case where they won a similar
argument and ignore the fact that the specifics of the current case are very different.

9. Sunk Cost Fallacy

Definition: The tendency to continue investing in something because of the resources
already committed, even if continuing is not in one's best interest.

Impact in Negotiation: Lawyers might feel compelled to continue a case or negotiation
because they have already invested significant time and money into it, even if settlement
or alternative solutions are now more favorable.



o Example: A lawyer may advise their client to reject a settlement offer because they’ve
already spent a lot on legal fees and time, even though settling would be a more practical
and cost-effective solution.

10. Attribution Bias

e Definition: This bias occurs when individuals attribute others' actions to their character or
intentions rather than considering external factors.

o Impact in Negotiation: Lawyers might misinterpret the other party’s motivations or
intentions during a negotiation, leading to an adversarial stance that could hinder
resolution.

o Example: A lawyer might assume that the opposing party is acting in bad faith, leading to
a more combative negotiation style, when the behavior may simply be due to different
negotiation strategies or misunderstandings.

Understanding cognitive biases is crucial for lawyers because they can influence how
information is processed, offers are framed, and decisions are made. Being aware of these biases
allows you to identify when they are influencing your own judgments or those of the other party,
and to adjust strategies accordingly. Do you recognize any of these biases affecting your own
negotiation style?

Mitigating Cognitive Biases in Negotiation:
To manage these biases, it's important to:
o Take a step back and evaluate the situation rationally, considering multiple perspectives.
e Seek input from others to challenge your own assumptions.
o Use objective criteria (like market data) to guide decisions rather than personal feelings
or biases.
e Focus on interests, not positions: By focusing on underlying interests, you can prevent
biases from skewing your perception of what’s at stake.

With these biases in mind, consider the following strategies for mitigating their effects:
Concession Strategies: How to Maximize Your Position and Maintain Goodwill

Making concessions strategically can help you maximize your client’s position while
maintaining a positive relationship with the opposing party. Here are some strategies lawyers can
use to balance both objectives effectively:

1. Plan Concessions Ahead of Time
e Know Your Limits: Before entering negotiations, establish what you can and cannot
concede. Understand your bottom line, whether it’s financial terms, deadlines, or other
critical elements of the agreement.



Prioritize Issues: Determine which issues are less important and where you can be more
flexible. This allows you to give concessions on less important items while holding firm
on key issues.

2. Make Conditional Concessions

Link Concessions to Something in Return: When offering a concession, tie it to a
concession from the other party. For example, “We are willing to extend the deadline, but
we would need you to agree to a smaller payment.” Conditional offers allow you to gain
something valuable in return, maintaining the balance in negotiations.

Progressive Concessions: Make small, incremental concessions instead of a big one all at
once. This can create the perception of movement and flexibility without undermining
your position.

3. Use Concessions to Build Trust

Demonstrate Good Faith: Offering a reasonable concession can show the other party that
you're willing to work toward a solution. This can help establish trust and foster a
cooperative atmosphere, which is essential for future negotiations.

Don’t Overdo It: While it’s important to build goodwill, excessive or unnecessary
concessions can make you seem too eager to compromise, which could negatively affect
your client’s position.

4. Control the Timing of Concessions

Wait for the Right Moment: Hold off on offering concessions until the right time in
negotiations. Concessions can be more impactful when the other party sees that you’ve
already made significant progress or when they are under pressure.

Frame Concessions Strategically: When you make a concession, frame it in a way that
shows it is something you’ve offered for the sake of reaching a fair solution, rather than
something that you’ve given away easily.

5. Use Concessions to Protect Your Client’s Interests

Concede on Details, Not Substance: Lawyers can concede on procedural or minor issues
(like non-essential dates or procedural matters) without impacting the overall substance
of the agreement. For example, you may agree to a different payment schedule without
reducing the total amount.

Mitigate the Impact: If you have to make a significant concession, make sure it is tied to
an agreement that will mitigate any negative impact. For instance, you could negotiate for
better protection in other aspects of the agreement to offset the loss from a concession.

6. Frame Concessions Positively

Make the Concession Seem like a Favor: Position your concession as something that is in
the interest of the other party and part of your cooperative effort. For instance, “I’m
willing to accept this change, as I believe it will move us closer to a resolution.”

Give Concessions Slowly: Instead of providing an immediate large concession, release
them one by one in smaller amounts. This can make the other party feel that you are
being generous, encouraging them to reciprocate.



7. Know When to Stand Firm

Avoid Over-Conceding: While it's important to make reasonable concessions, excessive
concession-making can lead to losing leverage. Stand firm on key terms that protect your
client’s rights or that align with your strategic goals.

Evaluate When to Walk Away: Sometimes, making too many concessions can signal
weakness. If the other side isn't being reasonable, it might be more beneficial to take a
stronger stance or walk away from the negotiation table. This is especially important
when a compromise would significantly harm your client’s position.

8. Communicate Effectively

Transparent Communication: Be clear with the other side about why you’re making a
concession. If they understand the reasoning behind it (e.g., to preserve the overall deal),
they may appreciate it more and be more inclined to offer something in return.

Highlight the Benefits: Always remind the other side of how your concessions are
beneficial for them, emphasizing the value of the overall agreement. This helps maintain
goodwill, even when you're making a difficult compromise.

9. Leverage Alternatives

BATNA: Ensure you and your client have a clear understanding of your best alternatives
if the negotiation fails. A strong BATNA empowers you to make concessions when
necessary, without sacrificing your client’s interests.

Offer Multiple Options: When making a concession, consider presenting multiple
alternatives, allowing the other party to feel like they have a choice. This gives them a
sense of control, which can be valuable in negotiations.

10. Maintain a Long-Term Perspective (if applicable)

Think Beyond the Immediate Case: Sometimes, a concession in the current case can build
a relationship for future matters. Even if a concession isn’t ideal from a financial
standpoint, fostering goodwill might pay off in the long run in terms of business
relationships or reputation.

Effective concession strategies require a balance of flexibility and firmness. Lawyers must

approach negotiations with a clear plan, prioritize what can and cannot be conceded, and
understand the importance of timing and communication. By leveraging concessions

strategically, a lawyer can maximize their position while maintaining goodwill with the opposing

party, ultimately achieving a favorable resolution for their client.

Other Psychological Techniques to Master

a) Reciprocity

Reciprocity refers to the principle that when one party offers something of value, the other

party feels a natural obligation to reciprocate. This concept is rooted in human psychology and

plays a significant role in negotiations. Lawyers can use reciprocity strategically to build trust,



foster goodwill, and facilitate mutually beneficial agreements. For example, making a modest
early concession can prompt the other side to offer one in return, and voluntarily sharing useful
information can encourage reciprocal disclosure.

b) Social proof
The psychological technique of social proof in negotiation refers to the concept that people
tend to look to others' behaviors or decisions as a guide for their own actions, especially when
they are uncertain. In a negotiation context, social proof can be a powerful tool for lawyers to
influence their counterparts, clients, or even the judge, by leveraging the perception that "others
are doing it," which can create a sense of consensus or legitimacy around a position.
Here’s how social proof can be applied in legal negotiations:
1. Referencing Precedents or Similar Cases
o Lawyers can mention similar cases, particularly those where the outcome was favorable
to their position, as a form of social proof. By showing that other legal professionals or
courts have made similar rulings, it can help convince the opposing party or even the
judge that a particular course of action is the "norm" or expected outcome.
2. Using Testimonials or Expert Opinions
e Introducing opinions from respected peers or experts can serve as social proof. For
instance, a lawyer may cite authoritative figures in their field who support a particular
legal strategy or position. This makes the approach seem more legitimate and widely
accepted.
3. Highlighting Past Successes
o Lawyers may refer to their own successful track record, or the successes of their law
firm, as a form of social proof. By emphasizing how often their strategies have worked in
the past, they imply that their approach is widely accepted or trusted by others.
4. Creating a Sense of Consensus
o During negotiations, if a lawyer can subtly signal that "many others" (whether that’s other
companies, legal practitioners, or clients) are taking a particular position or accepting a
settlement offer, it can create pressure on the opposing party to align with that consensus.
People often feel more comfortable agreeing to something if they believe it is the
"standard" or that others have already agreed to it.
5. Leveraging Group Behavior in Mediations or Settlements
e In group settlements or mediation, the lawyer might point out how others in the room
(such as other parties in similar situations) have made certain concessions or reached
agreements. This may help influence others to move toward a resolution, especially if
they feel they are falling behind or becoming isolated in their refusal.
6. Building Credibility by Association
o Lawyers might associate themselves with influential or highly reputable individuals or
institutions, showing that these respected entities support their position or have taken
similar stances in related matters.



Key Considerations:

o Subtlety is important. Overdoing social proof tactics can appear manipulative, which may
backfire.

e [t’s critical to ensure that the examples or precedents being used are relevant and
convincing. Otherwise, the tactic may lose credibility.

e Social proof is especially powerful in situations where the other party feels uncertain or
lacks detailed knowledge, as they will look to others for guidance on what the "right"
course of action is.

In essence, social proof taps into the human tendency to follow the crowd, and when used

strategically, it can help persuade others during a negotiation.

c) Scarcity
The psychological technique of scarcity in negotiation is a strategy that leverages the human
tendency to place higher value on things that are perceived to be scarce or limited. In the context
of negotiations, such as those conducted by lawyers, scarcity can be used to create urgency or to
influence the perceived value of an offer or deal. Here's how scarcity might be applied in a legal
negotiation:

1. Creating Urgency
e A lawyer may indicate that a particular deal or opportunity is available for a limited time.
For example, they might say, "This offer is only valid until the end of the week." The
idea is to make the opposing party feel that they must act quickly or risk losing the
opportunity, thus prompting them to make quicker, potentially less thought-out decisions.
2. Limited Resources
e A lawyer might suggest that there are limited resources available—whether it's a limited
number of favorable settlement options, limited courtroom time, or limited legal
expertise. For instance, "Our firm only has availability for a few cases like yours this
year," or "The judge is only available for a few more days before their calendar fills up."
3. Exclusive Offers
e Scarcity can also be tied to exclusivity. A lawyer could create the impression that the
client is being offered a unique or rare opportunity. For example, "You’re one of the few
people we’re considering for this settlement" could make the opposing party feel like
they’re being offered something exclusive.
4. Leveraging the Perception of Risk
e Another way scarcity works in negotiations is by creating the perception that something
valuable may disappear if not acted upon quickly. For example, suggesting that a
potential deal could be pulled or that the opposing party could lose out on a favorable
settlement if they don’t agree fast enough.
5. Highlighting Limited Options
o By limiting the perceived options available, a lawyer can push the other party into
making a decision more swiftly. For instance, they might say, "There is one last option
left, and we can’t guarantee that it will be available if we don’t move forward soon."
Psychological Impact:
e Fear of Loss (Loss Aversion): People tend to fear losing what they already have or could
have more than they desire gaining something new. By creating a sense of scarcity,



lawyers can tap into this fear and encourage the opposing party to act to avoid losing a
valuable opportunity.

e Increased Desire: When something seems scarce or limited, it often becomes more
desirable. This can drive the opposing party to accept a deal more quickly or at terms
more favorable to the lawyer’s client.

While the scarcity principle can be highly effective, it’s important for lawyers to use it
ethically. Overusing or manipulating scarcity too aggressively could damage trust, strain

relationships, or even backfire by leading to perceived dishonesty or bad faith.
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